Although other inferences could have been drawn from the available
evidence, there is a substantial evidentiary basis in the record to
support the judge's conclusion that Schulte's discharge was at least
partially motivated by his protected activity. He find no persuasive
reason to overturn the judge on this point.  The next question is whether
Lizza affirmatively defended by showing that it would have discharged
Schulte in any event for his unprotected activity alone.

The judge found that, although Schulte engaged in protected activity,
he also engaged in unprotected activity as well.  The judge concluded
that the uncontradicted evidence of Schulte's poor work attendance
clearly supported Lizza's business justification for discharging him.
Schulte argues that the judge erred by imposing on him, as complainant,
the burden of proving disparate treatment.  Schulte contends that once a
prima facie case has been established, the burden of proof shifts to the
operator.  Schulte also argues that the judge erred in concluding that
he would have been discharged for his unprotected activity alone.  He
maintains that the evidence shows that the discipline meted out to him
was not consistent with that given to other employees similarly situated.
He also asserts that the judge was extremely vague in analyzing the
record evidence in this regard.

Regarding Schulte's burden of proof arguments, we indicated in
Chacon, jsupjca.') that if a complainant wishes to allege disparate treatment,
it could serve as one of the possible bases of a prima facie case.  4
FMSHRC at 2412-13.  It may also be presented by a complainant in order to
refute an operator's affirmative defense.  4 FMSHRC at 2517.  In the
latter instance, the ultimate burden of persuasion still remains with
the complainant who must refute a facially meritorious affirmative
defense in order to prevail.  Robinette, 3 FMSHRC at 818 n, 20.  Conversely,
in bearing the intermediate burden of proof of establishing an affirmative
defense, the operator is equally free to show consistent treatment.  We
do not read the judge's decision as requiring Schulte to prove disparate
treatment,  4 FMSHRC at 1244,  A pritna facie case can be made without
such a showing.  In this case, the evidence presented by Schulte to
demonstrate disparate treatment, however characterized theoretically,
simply amounted to evidence to be weighed'against the evidence favoring
Lizza,  The judge did so, and found Schulte's evidence lacking.  We find
no merit in Schulte's argument regarding any possible misallocation of
evidentiary burdens,

Turning to the merits of the issue of whether Schulte would have
been discharged for his unprotected activity alone, we set forth in
Bradley y. Belva Coal Co., 4 EMSHRC 982 (June 1982), some of the indicia
tending to show that a miner's unprotected activity alone would have
resulted in the disciplinary action taken:

Ordinarily, an operator can attempt to demonstrate
[that it would have disciplined the miner in any
event for his unprotected activity alone] by showing,
for example, past discipline consistent with that
meted out to the alleged discriminatee, the miner's
unsatisfactory past work record, prior warnings to
the miner, or personnel rules or practices forbidding
the conduct in question.

Id. at 993.

16he violation was therefore a major cause
